STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JOYCE (JOY) E. TOALES CUWMM NGS,
ET AL.,

Petitioners,
VS.
STATE OF FLORI DA, DEPARTMENT OF
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Respondent s.

N N N N N N N N N N N N N

RECOMMVENDED CORDER

Case Nos.

97-0692
97-0930
97-1449

Pursuant to notice, Admnistrative Law Judge Don W Davis,

duly designated by the Division of Adm nistrative Hearings, held

a formal hearing in the above-styled case on July 7-10, 1997, in

Perry, Florida. The foll ow ng appearances were entered:

APPEARANCES

For Petitioner Sharon Cutter:

Sharon Cutter, pro se

Route 1, Box 1130

Perry, Florida 32347

For Petitioners Ronni e Edwards,
Rebecca Edwards, and Mtchell Edwards:

Ronni e Edwar ds
Rebecca Edwar ds

Mtchell Edwards, pro se

Route 1, Box 160

Perry, Florida 32347

For Petitioner Joyce T. Cunm ngs:

No Appear ance



For Respondent Departnent of Environnental Protection:

Lynette L. G ardulli, Esquire

Jennifer L. Fitzwater, Esquire

Departnent of Environnent al
Prot ecti on,

2600 Bl air Stone Road

Tal | ahassee, Florida 32399

For Respondent Buckeye Florida, L.P.
Terry Cole, Esquire
Pat Renovitch, Esquire
Post O fice Box 6507
Tal | ahassee, Florida 32314-6507

STATEMENT OF THE | SSUE

Whet her Respondent Buckeye Florida L.P., (Buckeye), has
provi ded reasonabl e assurances to Respondent Departnent of
Environnental Protection (Departnent) that construction activity
for the proposed project will conply with applicable provisions
of Chapter 373, Florida Statutes, and related adm nistrative
rul es.

PRELI M NARY STATEMENT

Buckeye filed an application with the Departnent for a
permt to construct a pipeline, conveying treated effluent from
the current discharge point near Buckeye's pulp mll in Perry,
Florida, to a discharge point in the estuary of the Fenhol | onay
Ri ver. Subsequently, the Departnent issued its Notice of Intent
to permt the proposed project on Decenber 31, 1996.

Bet ween February 10-27, 1997, the Departnent forwarded the
Petitioners’ challenges to the D vision of Adm nistrative

Hearings for conduct of formal adm nistrative proceedi ngs.



The cases of the various Petitioners were consolidated by
order issued March 31, 1997, and, follow ng one continuance, the
matter was set for final hearing to be convened on July 7, 1997.

At the final hearing, Petitioners presented testinony of
ei ght witnesses and six exhibits. Respondents presented nine
W tnesses and 25 exhibits. Petitioner Cumm ngs did not appear at
the final hearing and no evidence was presented on her behal f.

Upon comrencenent of the final hearing, the Petition of
Cumm ngs was di sm ssed upon notion of Buckeye. Petitioner
Cumm ngs was the only party who chal l enged the construction
variance related to the proposed permt and was also the only
party who asserted that closed | oop technol ogy shoul d be
considered. The parties stipulated that these matters were no
| onger at issue.

The transcript of the final hearing was filed with the
Di vision of Adm nistrative Hearings on August 11, 1997.
Petitioners requested, and were granted, |eave in excess of ten
days of the transcript’s receipt in which to file proposed
findings of fact. Proposed findings submtted by the parties
have been utilized in the preparation of this Recormended Order.

FI NDI NGS OF FACT

The Parties

1. Petitioner Sharon Cutter lives in Taylor County,
Florida. Her hone is about two mles south of the cl osest point

of the pipeline project.



2. Petitioners Ronnie, Rebecca, and Mtchell Edwards al so
reside in Taylor County. Their hone is about two mles north of
the cl osest point of the pipeline project.

3. The Departnent is the state agency that reviewed
Buckeye's application for the proposed permt and issued notice
of intention to permt the construction activity.

4. Buckeye is the applicant for the proposed permt. Since
1993, the Florida |imted partnership has owned and operated a
sof twood di ssolving kraft pulp mlIl in Taylor County, southeast
of Perry.

BACKGROUND
M Il Operation

5. Two stand-al one pulp manufacturing lines at the mll in
Perry daily produce about 1200 tons of cellulose. The first line
manuf act ures uni que and hi ghly specialized products used in neat
casings, rayon tire cord, rayon textile filanent,
phar maceutical s, rocket propellants, cellul ose ethers for food,
and a variety of other products. The second |ine manufactures
fluff pulp for the di sposable diaper industry, a specialty
pr oduct .

6. The mll directly enploys about 825 people. In economc
terns, the ml|l| pays about $40 million annually in salaries and
has an overall annual regional inpact of approximtely $180
mllion.

7. The mll’s wastewater system captures effluent fromthe



manuf act uri ng process and includes 150 acres of aerated and
treatnent | agoons. This systemis common in ternms of its use in
the industry.

8. The mll discharges about 50 mllion gallons daily (M3D)
of treated effluent froman aeration pond into the Fenhol | onay
Ri ver near the river crossing of U S. H ghway 19, approximtely
24.6 mles upstreamfromthe @Qulf of Mexico.

9. Headwaters of the 27-m | e Fenholl oway Ri ver originate in
the San Pedro Bay at 100 feet above sea level. The river
generally runs fromeast to west through Tayl or County to the
Qul f of Mexico at sea level. The major freshwater input to the
Fenhol | onay Ri ver bel ow the current discharge point is Spring
Creek at mle point (MP) 13.6. The river is tidally influenced
and subject to salt water influence to about MP 3.5, and would
not be affected by reductions in flow fromthe current discharge
poi nt ..

Hi story of the Fenhol | oway Ri ver

10. Buckeye's discharge of treated industrial wastewater to
t he Fenholloway River is regulated by state and federal permts.
The river has traditionally been a Cass V (industrial use) water
body.

11. A use attainability analysis is required by the C ean
Water Act every three years for any waterbody that is not at
least Class IIl (possible to use for recreation, propagation, and

mai nt enance of a healthy, well-bal anced popul ation of fish and



wildlife). The purpose of this analysis is to determne if
Class Il uses are attainable, considering econonc,
technol ogi cal, and social factors. Hi storically, use
attainability anal yses have primarily focused on changes in the
manuf acturing process, as well as any nodifications to the
treatment of the wastewaters.

12. In 1991, the Departnent began a use attainability
analysis on the feasibility of reclassifying the Fenhol |l onway
River fromCass Vto Cass IlIl. The three-year anal ysis was
conpleted in 1994 and indicated that Cass Il (fishable and
swi nmabl e) desi gnated uses and water quality criteria in the
Fenhol | onay Ri ver were technol ogically and econom cally feasible
t hrough installation of technologies, involving mll changes, to
reduce pollutant generation. The technol ogies al so include
construction of a pipeline to an area downstream where nore
di lution of Buckeye' s discharged waste water will be avail abl e.
Addi tionally, the technol ogi es include augnentation of natural
flow of the river wwth mtigative neasures at the river
headwat ers. Under these plans, the pipeline would renove the
m || discharge fromabout 20 mles of the river.

13. Specifically, three major elenents in the conpl eted use
anal ysis are change in the manufacturing process to reduce the
color of the effluent by 50 percent; relocation of the discharge
point fromits present location to a location 1.7 mles upstream

fromthe nouth of the river where there is nore assim/l ative



capacity and dilution; and restoration of portions of the 7,000-
acre San Pedro Bay to wetlands by construction of a water control
structure.

14. As a result of the conpleted 1994 Use Attainability
Anal ysi s, the Environmental Regul ation Comm ssion (ERC) voted on
Decenber 15, 1994, to repeal the Class V designation of the
Fenhol l oway River. The reclassification decision designating the
river as a Cass |IlIl water body is effective Decenber 31, 1997.

15. The action of the ERC was subject to review by the
United States Environnmental Protection Agency (EPA). Upon
review, the EPA approved the change after concluding that C ass
11 water standards could be attained with i npl enentation of the
proposed pipeline and restoration of portions of San Pedro Bay
wet | ands through construction of a water control structure. The

EPA al so concluded that "the only other alternative that would

result in the attainment of Class Ill standards would al so have
w despread econom ¢ and social inpacts, i.e., closure of the
mill."

16. The Departnent and Buckeye executed the Fenhol | oway
Ri ver Agreenent on March 29, 1995. |In that agreenent, the
parties set forth steps and schedul es necessary to achi eve
standards required for reclassification of the Fenholl oway R ver
to a Cass Il water body. The agreenent was publicly noticed
and was not chal | enged by anyone.

Permt Application




17. Buckeye applied for the proposed permt on August 31,
1995, in accordance with the terns of the Fenholl oway R ver
Agreenent. The Departnent then requested and received additional
i nformati on from Buckeye. Thereafter, on Decenber 31, 1996, the
Department notified Buckeye of its intention to issue the
proposed permt.

18. Buckeye has applied for other authorizations and
permts that are required fromthe Departnent for the pipeline
project, but which are not part of this proceeding. For exanple,
Buckeye applied for an easenent fromthe state for private use of
soverei gnty subnerged | ands and an operation and di scharge permt
for its wastewater treatnent system

Pi pel i ne Project

19. Buckeye proposes to construct a 15.3-m | e underground,
linear pipeline fromthe mll (MP 24.6) in Perry to an underwater
di scharge point (MP 1.7) in the Fenholloway River. The project
al so includes a water control structure in the San Pedro Bay, an
ef fl uent punp station at the Perry mll, an oxygenation facility
near the end of the pipeline, and an outfall diffuser structure
at the di scharge point.

20. The pipeline route is 80,200 feet long. It was
sel ected over alternative routes to mnimze environnental
i npacts. The river crossings are underground primarily to
mnimze water quality inmpacts during construction.

21. The underground pipeline will be constructed from 20-



foot sections of sem -flexible ductile iron pipe manufactured by
the American Cast Iron Pipe Conpany in Birm ngham Al abama. The
sections will be connected with flexible joints. Mst of the

pi peline will have 30 inches of earth over it; however, the pipe
is strong enough to support 20 feet of earth. At the underground
river crossings and outfall/diffuser area, the pipe will have
five feet of earth over it.

22. The ductile iron pipe is 60 inches in dianmeter and 1/2
inch thick. The pipe is lined with 1/4 inch thick cenent to
prevent internal erosion and wapped wth polyethyl ene (double
wr apped for the |last 9000 feet of wetlands ) to prevent external
corrosion. The treated effluent that will flow through the pipe
is an easy material to handle froma corrosion viewoint, as it
is a weak and stable effluent, simlar to water. Ductile iron
pipe is routinely used to transmt raw sewage.

23. The diffuser will be nade of concrete pipe, with a
steel core and wap wires around it, since the durability of
concrete is proven in a saltwater environnent. At the
outfall/diffuser, the river is about 700-900 feet wide and 8 to
11 or 12 feet deep (low to high tide).

24. The maxi mum wor ki ng pressure in the pipeline will be
50- 60 pounds per square inch (psi). The ductile iron pipe is
rated at 150 psi.

25. The punp station will have capacity to transmt about

76 mllion gallons of treated effluent per day. The pipeline is



capabl e of receiving up to 100 M& of the type of treated
ef fl uent now di scharged by the mll.

26. Presum ng correct installation, the pipeline will not
|l eak or crack. It will be tested for water tightness before,
during, and after construction.

27. Monitoring of the pressure in the pipeline will occur
at the effluent punp station near the mll. Any significant
change in pressure will activate an alarmsystem The m |l can
i mredi ately shut off the punps.

28. The pipeline neets all industry standards and shoul d
| ast well over 100 years. The concrete diffuser may have to be
repl aced every 10-20 years, but there is easy access for
repl acenent.

29. Test borings along the pipeline route have reveal ed no
sinkholes. |If sinkholes are encountered during construction,
they will be filled before the pipe is installed. The
predom nant type of sinkholes that could devel op after
installation are doline or solution sinks. They typically settle
at a rate of 1 foot every 5,000-6,000 years. The pipe and
flexible joints (which flex 12 inches) will easily tolerate this
m ni mal novenent .

30. The diffuser has 20 ports, spaced five feet apart which
can be rotated based on desired direction of discharge. Sone
w Il face upstream and sonme downstreamto ensure good m xi ng of

the treated effluent and river water. At mean | ow water, there

10



wi |l be about six feet of clearance above the ports. Wen the
plume fromthe ports reaches the surface, it will have a ripple
of about a quarter of an inch. The ripple will not inpact a
canoe. The closest port to the west bank is 25 feet, but due to
the angle of that port, effect of any discharge fromthat port
will be 73 feet fromthe bank.

31. The contractor selected to construct the pipeline is
believed to have an outstanding reputation for construction
projects simlar to this one. Buckeye wll accept responsibility
for the pipeline and inplenent its usage only after extensive
tests (culmnating in final hydrostatic testing), assuring that
construction neets all requirenents of the proposed permt and
i ndustry standards.

32. Buckeye will| operate, maintain, and inspect the
pipeline and related facilities once they are conpl eted, using
accept abl e
managenent practices. Coverage will be seven days a week, the
sane as for the mll facility at present.

33. Ceaning the pipe will be a nmechanical process, not
usi ng cl eaning agents. Barnacles will not be a problemdue to
the constant flow in the pipe.

Water Qual ity Standards

34. Buckeye wll neet all water quality standards, except
for turbidity during construction at the two river crossings and

outfall/diffuser. A variance for turbidity at these three
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| ocations during construction was requested by Buckeye and
approved by the Departnent. The only challenge to that variance
has been di sm ssed.

35. Buckeye wll mnimze turbidity during construction by
using a series of best managenent practices. For exanple,
Buckeye wi Il use silt curtains, silt fences and filtration bags.
As a consequence, turbidity will be mnimal, tenporary in nature
and negligible.

36. The technol ogi es which Buckeye will enploy is expected
at this tinme to inprove the water quality in the river, estuary
and Gl f.

Envi ronnmental | npacts

37. Buckeye provided reasonabl e assurance to the Depart nent
that construction of the proposed pipeline project will not
adversely affect the public health, safety, welfare, or property
of others. Overall, the proposed project will positively affect
the public health, safely, welfare, and property of others.

38. There is no risk to humans and ecol ogi cal receptors
that nay be associated with nmetals or dioxin in river sedinents.

Conservati on

39. There are no threatened or endangered wildlife species
that will be inpacted by the proposed project. The four species
of special concern (gopher tortoise, Anerican alligator, eastern
i ndi go snake, and Sherman fox squirrel) in the project area wll

be mnimally affected due to special protection prograns and

12



tenporary relocation

40. The draft permt contains conditions providing for the
protection of species of special concern that were reconmended by
the Florida Game and Fresh Water Fish Conmi ssion. The relocation
of gopher tortoises and the eastern indigo snake are exanpl es.
These conditions are typically used to ensure the protection of
speci es.

41. Buckeye will provide for the protection of nmnanatees
t hat was recommended by the Departnent's Bureau of Protected
Speci es Managenent, even though none have been observed in the
proj ect area.

42. There will be mnimal or negligible effect on the
habitat value of fish and wldlife.

Navi gati on, Erosion or Shoaling

43. At each of the two subaqueous river crossings (upstream
at MP 17.8 and MP 24.4), boats will not be able to navigate
approxi mately 100 feet of the river for the six-seven days during
construction of the coffer dam structures. However, a canoei st
coul d portage around these sites. Due to tree-falls in this
upper reach of the river, portages are required anyway.

44. The permt conditions require Buckeye to work 24-hours
per day while constructing the subaqueous river crossings in
order to mnimze adverse affects to navigation

45. At the outfall/diffuser area downstreamin the estuary,

boat traffic will never be prevented from noving up and down the
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river. However, it will be slowed or tenporarily stopped (no
more than 20 m nutes during four blasts) during a 30-day
construction period. Detonation will be conducted in a manner to
reduce total acoustical shockwave. The m ni num si x-f oot

cl earance above the diffuser ports wll not be an inpedance to
navi gati on.

46. Presently, there is erosion of the banks at the
outfall/diffuser site due to boat wake and tidal influence. The
construction of the last 80 feet of the diffuser has the
potential of tenporarily accelerating this erosion on the west
bank of the river by causing boat traffic to be noved closer to
t hat bank during construction. To protect this bank during
construction, Buckeye has agreed to place filter fabric overlaid
w t h sandbags on the exposed sections of the bank. This wll
prevent erosion caused by the construction of the diffuser.

47. The permt requires Buckeye to use the best managenent
practices to control erosion during construction. Wth those in
pl ace, there will be mniml erosion or shoaling during
construction.

48. Construction wll not adversely affect the fishing or
recreational values or marine productivity.

49. The proposed project will not cause adverse water
quantity inpacts to receiving waters or adjacent lands. It wll
not cause permanent dewatering.

50. The proposed project will not cause sedi nentation

14



downstream of the outfall/diffuser, decrease the storage of
wat ers, reduce the floodway conveyance, or reduce surface water
st orage vol unes.

Project Nature

51. The project will be permanent. The construction
trestle at the diffuser/outfall wll be tenporary.

52. Most of the inpacts of the project to vegetation and
wildlife are tenporary during construction. Natural revegetation
Wi ll return nost areas to their normal condition.

53. The only permanent inpact to wetlands is the | oss of
0.39 acres for construction of the oxygenation facility in a
river swanp area. |In addition, 5.48 acres of forested wetl ands
will be converted to shrub wetlands condition. These are the
only permanent inpacts to wetlands associated with the proposed
project. Disturbance of wetlands will be m nimzed.

54. The construction of the proposed pipeline project is
expected to take |l ess than one year. All of the necessary
easenents on private | ands have been obtained. Buckeye's
request ed easenents on soverei gn subnerged | and are pendi ng.

Buckeye owns all of the other Iand for the proposed project.

Hi storical And Archaeol ogi cal Resources

55. An extensive study of the pipeline corridor by an
archeological firmw th an excellent reputation reveal s that

there are no significant archeol ogical sites found al ong the
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corridor. In addition to the study, subsequent exam nations of
the corridor by state and private archeol ogi sts (i ncl uding
underwat er explorations by a consultant) confirned this
concl usi on.

56. The Departnment of State has advised the Departnent that
t he Buckeye project wll not affect any sites eligible for
listing in the National Register of H storic Places or any sites
of historical or archaeol ogical value. There are 16 possible
historical sites along the project route. None are deened
significant or eligible for listing on the National H storic
Regi stry.

57. A study of the San Pedro Bay mtigation area al so
reveal ed no significant archeol ogical sites.

58. There is a significant archeological site (site 142) on
the west bank of the river near the outfall/diffuser. Neither
construction of the pipeline nor discharge of the treated
effluent transmtted by the pipeline will inpact that site,

i ncl udi ng the banks, due to the planned erosion control plan.

Wet | and Areas Affected

59. The proposed project affects wetlands. However, any
inpacts to wetlands are sufficiently offset by the proposed

mtigation plan in the San Pedro Bay.

Cumul ati ve | npacts

60. There are no significant adverse cunul ative inpacts

16



which would result fromthe proposed project. There is a
beneficial cumulative inpact in the inprovenent to the water
quality of the river, allowing reclassification of the river from
Class Vto Cass III.

61. Along the pipeline route, there will be no adverse
hydrol ogi cal inpact to the wetl ands.

62. The renoval of Buckeye’'s treated effluent fromthe
current discharge point near the mll will cause a drop in the
surface water elevations of the river’s upper reach (above
Hanpt on Springs) by one-half foot, a drop which is not considered
significant. Due to tidal effects in the river at the diffuser
| ocation, there will be no hydraulic difference at the proposed
| ocation of the discharge.

63. Downstream of Spring Creek, the Fenholl oway Ri ver picks
up flow fromsprings, groundwater, discharge from Spring Creek
and tidal effect. There will be no inpact on water |evels
downstream of Spring Creek caused by the relocation of the
di scharge point fromthe mll to the estuary, due to these
additional flow contributions.

Mtigation Area in San Pedro Bay

64. The proposed permt requires Buckeye to restore 25
acres of drained wetlands in San Pedro Bay included within a
7,000-acre parcel that Buckeye owns. |In the past, the area was

hydrologically altered due to forestry activities.
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65. The San Pedro Bay area is the headwaters of the
Fenhol | oway River. Construction of the proposed water control
structure in the part of the Bay that Buckeye owns wi || rehydrate
the area and restore it to natural conditions.

66. Through the devel opnent of a conputer nodel of the San
Pedro Bay, Buckeye studi ed how the hydrol ogy and hydraulics in
this area would be affected by the proposed water control
structure. The nodel shows that the structure will enable the
area to hold nore water and return to nore natural conditions (to
rehydrate the area).

67. The water control structure will reduce the | owflow
days in the Main Bay Canal (connecting San Pedro Bay to the mll
area). It will not cause flooding or affect any off-site
property. It will reduce erosion.

68. The proposed mtigation is sufficient to offset the
i npacts of the proposed project.

O her Facts Relating to Petitioners

69. Petitioners' properties are |ocated about two mles
fromany part of the pipeline project. Construction of the
pi peline project wll have no substantial affect on Petitioners
properties or any other interest of Petitioners which is unique
to themto the exclusion of the general public.

70. Petitioners wll continue to be able to travel to the

river, use their boats on the river, and view the plants and

wildlife along the river fromtheir boats. Even during
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construction, they will be able to access the river and | aunch
their boats fromthe H cks Landing, |ocated on Buckeye property.
After construction, they will be able to launch fromthis site
and at Peterson's Landing. Thus, construction of the project
wi Il not substantially affect access to the river or uses of the
river related to boating activity.

CONCLUSI ONS OF LAW

71. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter. Section
120.57(1), Florida Statutes.

St andi ng

72. In their Arended Petitions, Petitioners state that they
submtted their petitions pursuant to Section 120.57(1), Florida
Statutes. That statute provides standing to Petitioners in this
proceeding only if their "substantial interests wll be affected
by the proposed agency action.” Yet, insofar as real property is
concerned, Petitioners do not contend that their real property
w Il be substantially affected by the proposed pipeline project,
real property which is at least two mles fromany portion of the
proj ect.

73. Petitioners have the burden of show ng, as a matter of
fact, that they have "substantial interests" that wll be
adversely affected if the Departnent issues the proposed permt
to Buckeye. The purpose of this standing requirenent:

[I]s to ensure that a party
has a "sufficient interest in
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the outconme of the litigation
whi ch warrants the court's
entertaining it," and to
assure that a party has a
personal stake in the outcone.

Gegory v. Indian River Co., 610 So. 2d 547, 554 (Fla. 1lst DCA

1992).

74. The record is devoid of conpetent, substantial evidence
denonstrating that the Departnment's action in issuing the
proposed permt affects any substantial interest of Petitioners
which is unique to Petitioners to the exclusion of the general
public. Consequently, Petitioners failed to denonstrate any
right to a 120.57 proceedi ng wherein they could chall enge

Buckeye's entitlement to the proposed permt. See Florida

Departnent of Transportation v. J.WC. Co., Inc., 396 So. 2d 778,

787 (Fla. 1st DCA 1981)
75. In order to denonstrate that the Departnent's action
affects their "substantial interests,” Petitioners must prove the

degree and nature of their alleged interests. Agrico Chem cal

Co. v. Departnment of Environnmental Regul ation, 406 So. 2d 478,

482 (Fla. 2nd DCA 1981). To do this, they nust denonstrate that
they will suffer injury in fact which is of sufficient inmmediacy
to entitle themto a Section 120.57 hearing and that such
substantial injury is of a type or nature which the proceeding is
designed to protect. Petitioners have not proven standi ng

pursuant to provisions of Section 120.57(1), Florida Statutes.
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76. In the course of this proceeding, Petitioners have al so

di scl osed that they rely upon provisions of Section 403.412(5),
Florida Statutes, to permt their standing and partici pation.
Section 403.412(5), Florida Statutes, provides:

In any adm nistrative, licensing, or other
proceedi ngs authorized by |law for the
protection of the air, water, or other
natural resources of the state from

pol lution, inpairnment, or destruction, the
Department of Legal Affairs, a political
subdi vision or nmunicipality of the state, or
a citizen of the state shall have standing to
intervene as a party on the filing of a
verified pleading asserting that the
activity, conduct, or product to be |icensed
or permtted has or wwll have the effect of
impairing, polluting, or otherw se injuring
the air, water or other natural resources of
the state. (enphasis supplied).

77. Notably, the Petitioners' entry into the proceeding,

pursuant to Section 403.412(5), Florida Statutes, is considered

to be in the capacity of intervenors with the inplied requirenent

of an existing controversy. Such a controversy may be consi dered

to exist after an agency has entered, as in this case, an

i ntended decision to grant the requested permt. MANASOTA- 88,

Inc. v. Departnent of Environnental Regulation, (Fla. App. 1st

Di st. 1983).

78. Al though MANASOTA, supra, creates an opportunity for

Petitioners to challenge the proposed permt, they nust conply
W th procedures established by Section 403.412(5), Florida
Statutes, requiring that any such intervention nust be by

"verified" petitions. It is observed that Petitioners did not
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provi de such verified petitions. Consequently, all the Petitions
are found to be deficit in that respect and, accordingly, should
be di sm ssed on that basis.

79. Alternatively, if it is assunmed that Petitioners have
standi ng, Buckeye has affirmatively provided the Departnment with
the required "reasonabl e assurance that state water quality
standards . . . will not be violated and reasonabl e assurance
that such activity [construction of the pipeline project]
is not contrary to the public interest."” Section 373.414(1),
Florida Statutes; and Rule 62-312.080, Florida Adm nistrative
Code.

80. Just as Petitioners are required to offer proof of
standi ng, Buckeye nust denonstrate entitlement to the proposed
permt by a preponderance of the conpetent, substantial evidence.

See J.WC., supra. Buckeye has net this requirenent.

81. The proof establishes that the proposed pipeline
project conplies with the applicable surface water quality
standards in Rule Chapters 62-302, Florida Adm nistrative Code;
and that the proposed project satisfies the "public interest
test" of Section 373.414(1)(a), Florida Statutes, as well as
rel ated Rul es 40B-4.2030 and 40B-400. 103-. 104, Florida
Adm ni strative Code.

82. Finally, Section 373.414(8), Florida Statutes, requires
a consideration of the "cunul ative inpacts upon surface water and

wet | ands."” Respondents denonstrated at hearing that the proposed
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project will neet all surface water quality standards, with the
exception of turbidity during construction. However, such
turbidity during construction is allowed by the tenporary
construction variance issued by the Departnent. Consequently,
Buckeye has denonstrated conpliance with applicable requirenments
of Section 373.414, Florida Statutes and rel ated rul es.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOVMENDED t hat a final order be entered dismssing all the
Petitions and issuing the proposed draft environnental resource
permt to Buckeye.

DONE AND ENTERED this 11th day of Septenber, 1997, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of Septenber, 1997.

ENDNOTES

!/ For a site to be significant, it nust be eligible to be listed
on the National Hi storic Registry. For an archeol ogical site,

t hat neans the archeological site nmust have contributed in the
past or be able to contribute in the future information
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significant to the region's prehistory. (Tr. IV at 429 - Hardin;
Tr. VI at 626 - Kammerer)

The follow ng procedure is followed to determne if a siteis
significant: test the site and collect artifact, evaluate the
stratigraphy of the site to ascertain if it has been disturbed in
the past, exam ne the collected information to | earn the type and
tine of the site, and determne if the site can provide new
information. (Tr. VI at 623-624 - Kammerer)

2/ Hydrology is the science involving the calcul ations or the
met hods to convert rainfall and distribution of rainfall to a
particular runoff or a quantity of water. It takes into account
the rainfall distribution, the quantity or rain, the cover of the
| and that you're |ooking at, the slope, the topography, and so
forth, and converts all of that through systenms of known
relationship to a runoff quantity. (Tr. 1l at 209- Vickstrom

3/ Hydraulics is taking a known quantity of water and routing it
t hrough structures |ike bridges or culverts or control structures
i ke weirs or over dam enbanknments, through ditches, to convert
that quantity of water to a flood elevation or a stage. (Tr. |

at 209 - Vickstrom

COPI ES FURNI SHED

Ronni e Edwar ds
Rebecca Edwar ds

M tchel | Edwards
Route 1, Box 167
Perry, Florida 32347

Terry Cole, Esquire
Post O fice Box 6507
Tal | ahassee, Florida 32314-6507

Sharon Cutter
Route 1, Box 1130
Perry, Florida 32347

Lynette C ardulli, Esquire

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Kat hy Carter, Agency derk

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000
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F. Perry Gdom Esquire

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Virginia B. Wetherell, Secretary
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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